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GUARDIANSHIP AMENDMENTS
2011 GENERAL SESSION
STATE OF UTAH

LONG TITLE
General Description:
This bill creates the Utah Protective Proceedings Act within the Probate Code.
Highlighted Provisions:
This bill:
» defines terms;
» creates a method within the courts for the appointment of a guardian or conservator
for a minor or an incapacitated adult;
» eliminates a local school board's ability to designate guardians for students within
their district;
» eliminates expedited guardianship proceedings for residents of the Utah State

Developmental Center; and

v

makes technical corrections.

Monies Appropriated in this Bill:
None

Other Special Clauses:
This bill takes effect on July 1, 2011.

Utah Code Sections Affected:

AMENDS:
53A-2-201, as last amended by Laws of Utah 1995, Chapter 282
53A-2-203.5, as enacted by Laws of Utah 1998, Chapter 124
75-1-201, as last amended by Laws of Utah 2010, Chapter 93
75-1-401, as last amended by Laws of Utah 2010, Chapter 90
75-5-501, as last amended by Laws of Utah 2003, Chapter 241
75-5b-102, as enacted by Laws of Utah 2008, Chapter 253
75-5b-302, as enacted by Laws of Utah 2008, Chapter 253
78B-5-804, as renumbered and amended by Laws of Utah 2008, Chapter 3
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94 REPEALS:

95 53A-2-202, as last amended by Laws of Utah 1998, Chapter 263

96 75-5-101, as enacted by Laws of Utah 1975, Chapter 150

97 75-5-102, as last amended by Laws of Utah 2004, Chapter 198

98 75-5-103, as enacted by Laws of Utah 1975, Chapter 150

99 75-5-104, as enacted by Laws of Utah 1975, Chapter 150
100 75-5-1085, as enacted by Laws of Utah 1975, Chapter 150
101 75-5-201, as last amended by Laws of Utah 1998, Chapter 124
102 75-5-202, as last amended by Laws of Utah 1985, Chapter 41
103 75-5-202.5, as enacted by Laws of Utah 1985, Chapter 41
104 75-5-203, as last amended by Laws of Utah 1985, Chapter 41
105 75-5-204, as last amended by Laws of Utah 1985, Chapter 41
106 75-5-208, as enacted by Laws of Utah 1975, Chapter 150
107 75-5-207, as last amended by Laws of Utah 1995, Chapter 156
108 75-5-208, as last amended by Laws of Utah 1985, Chapter 41
109 75-5-209, as last amended by Laws of Utah 2008, Chapter 3
110 75-5-210, as enacted by Laws of Utah 1975, Chapter 150
111 75-5-211, as last amended by Laws of Utah 1985, Chapter 41
112 75-5-212, as enacted by Laws of Utah 1975, Chapter 150
113 75-5-301, as last amended by Laws of Utah 1985, Chapter 41
114 75-5-302, as enacted by Laws of Utah 1975, Chapter 150
115 75-5-303, as last amended by Laws of Utah 1988, Chapter 104
116 75-5-304, as last amended by Laws of Utah 1988, Chapter 104
117 75-5-305, as last amended by Laws of Utah 1977, Chapter 194
118 75-5-306, as last amended by Laws of Utah 1977, Chapter 194
119 75-5-307, as last amended by Laws of Utah 1988, Chapter 104
120 75-5-308, as enacted by Laws of Utah 1975, Chapter 150
121 75-5-309, as last amended by Laws of Utah 1988, Chapter 104
122 75-5-310, as last amended by Laws of Utah 1979, Chapter 244
123 75-5-311, as last amended by Laws of Utah 1998, Chapter 288
124 75-5-312, as last amended by Laws of Utah 1992, Chapter 290
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125 75-5-313, as last amended by Laws of Utah 1985, Chapter 41
126 75-5-316, as last amended by Laws of Utah 2001, Chapter 73
127 75-5-401, as last amended by Laws of Utah 2001, Chapter 375
128 75-5-402, as last amended by Laws of Utah 1992, Chapter 30
129 75-5-403, as last amended by Laws of Utah 1992, Chapter 30
130 75-5-404, as enacted by Laws of Utah 1975, Chapter 150

131 75-5-405, as enacted by Laws of Utah 1975, Chapter 150

132 75-5-406, as enacted by Laws of Utah 1975, Chapter 150

133 75-5-407, as enacted by Laws of Utah 1975, Chapter 150

134 75-5-408, as enacted by Laws of Utah 1975, Chapter 150

135 75-5-409, as last amended by Laws of Utah 1977, Chapter 194
136 75-5-411, as last amended by Laws of Utah 1977, Chapter 194
137 75-5-412, as enacted by Laws of Utah 1975, Chapter 150

138 75-5-413, as enacted by Laws of Utah 1975, Chapter 150

139 75-5-414, as enacted by Laws of Utah 1975, Chapter 150

140 75-5-415, as enacted by Laws of Utah 1975, Chapter 150

141 75-5-416, as enacted by Laws of Utah 1975, Chapter 150

142 75-5-417, as last amended by Laws of Utah 2004, Chapter 89
143 75-5-418, as enacted by Laws of Utah 1975, Chapter 150

144 75-5-419, as enacted by Laws of Utah 1975, Chapter 150

145 75-5-420, as last amended by Laws of Utah 1977, Chapter 194
146 75-5-421, as enacted by Laws of Utah 1975, Chapter 150

147 75-5-422, as enacted by Laws of Utah 1975, Chapter 150

148 75-5-423, as enacted by Laws of Utah 1975, Chapter 150

149 75-5-424, as last amended by Laws of Utah 1977, Chapter 194
150 75-5-425, as last amended by Laws of Utah 1977, Chapter 194
151 75-5-426, as enacted by Laws of Utah 1975, Chapter 150

152 75-5-427, as last amended by Laws of Utah 1977, Chapter 194
153 75-5-428, as last amended by Laws of Utah 2007, Chapter 306
154 75-5-429, as enacted by Laws of Utah 1975, Chapter 150
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155 75-5-430, as enacted by Laws of Utah 1975, Chapter 150

156 75-5-431, as enacted by Laws of Utah 1975, Chapter 150

157 75-5-432, as last amended by Laws of Utah 1977, Chapter 194
158 75-5-433, as last amended by Laws of Utah 1977, Chapter 194
159

160  Be it enacted by the Legislature of the state of Utah:

161 Section 1. Section 53A-2-201 is amended to read:

162 53A-2-201. Child's school district of residence -- Determination -- Responsibility
163  for providing educational services.

164 (1) The school district of residence of a minor child whose custodial parent or legal

165  guardian resides within Utah is:

166 (a) the school district in which the custodial parent or legal guardian resides; or

167 (b) the school district in which the child resides:

168 (1) while in the custody or under the supervision of a Utah state agency;

169 (i1) while under the supervision of a private or public agency which is in compliance

170  with Section 62A-4a-606 and is authorized to provide child placement services by the state;
171 (ii1) while living with a responsible adult resident of the district, if a determination has
172 been made in accordance with rules of the district board of education that:

173 (A) the child's physical, mental, moral, or emotional health would best be served by
174  considering the child to be a resident for school purposes;

175 (B) exigent circumstances exist which would not permit the case to be appropriately
176  addressed under Section 53A-2-207; and

177 (C) considering the child to be a resident of the district under this subsection would not
178  violate any other law or rule of the State Board of Education; or

179 (iv) if the child is married or has been determined to be an emancipated minor by a
180  court of law or by a state administrative agency authorized to make that determination.

181 (2) A minor child whose custodial parent or legal guardian does not reside in the state
182  is considered to be a resident of the district in which the child lives, unless that designation
183  violates any other law or rule of the State Board of Education, if:

184 (a) the child is married or an emancipated minor under Subsection (1)(b)(iv); or

185
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186
187 [te)] (b) if permissible under policies adopted by the local school board, it is

188  established to the satisfaction of the local school board that:
189 (1) the child lives with a responsible adult who is a resident of the district and is the
190  child's noncustodial parent, grandparent, brother, sister, uncle, [or] aunt, or any other

191  responsible adult;

192 (i1) the child's presence in the district is not for the primary purpose of attending the
193 public schools;

194 (ii1) the child's physical, mental, moral, or emotional health would best be served by
195  considering the child to be a resident for school purposes; and

196 (iv) the child is prepared to abide by the rules and policies of the school and school

197  district in which attendance is sought.

198 (3) (a) If admission is sought under Subsection (1)(b)(iii), or (2)[te}](b), then the

199  district may require the person with whom the child lives to be designated as the child's

200 custodian in a durable power of attorney, issued by the party who has legal custody of the child,
201  granting the custodian full authority to take any appropriate action, including authorization for
202  educational or medical services, in the interests of the child.

203 (b) Both the party granting and the party empowered by the power of attorney shall

204  agree to:

205 (1) assume responsibility for any fees or other charges relating to the child's education
206 in the district; and

207 (11) if eligibility for fee waivers is claimed under Section 53A-12-103, provide the

208  school district with all financial information requested by the district for purposes of

209  determining eligibility for fee waivers.

210 (c) Notwithstanding Section 75-5-103, a power of attorney meeting the requirements of
211  this section and accepted by the school district shall remain in force until the earliest of the

212 following occurs:

213 (1) the child reaches the age of 18, marries, or becomes emancipated;
214 (i1) the expiration date stated in the document; or
215 (i11) the power of attorney is revoked or rendered inoperative by the grantor or grantee,

216  or by order of a court of competent jurisdiction.
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217 (4) A power of attorney does not confer legal guardianship.

218 (5) Each school district is responsible for providing educational services for all

219  children of school age who are residents of the district.

220 (6) Students who were enrolled in a Utah public school by October 1, 1992, and would,
221  but for this part, have been allowed to attend public schools without payment of tuition shall be
222 permitted to continue their attendance until graduation or termination of enrollment on the

223 same basis as Utah resident students.

224 Section 2. Section 53A-2-203.5 is amended to read:
225 53A-2-203.5. Recognition of guardianship.
226 (1) A document issued by other than a court of law which purports to award

227  guardianship to a person who is not a legal resident of the jurisdiction in which the

228  guardianship is awarded is not valid in [the] this state [efYtah] until reviewed and approved by
229  a[Btah] court in this state.

230 (2) The procedure for obtaining approval under Subsection (1) is the procedure

231  required under Title 75, Chapter [5] Sc, Part 2, [forobtaimmg-acourtappomtmentofa
232  guardran]| Appointment of a Guardian for a Minor.

233 Section 3. Section 75-1-201 is amended to read:
234 75-1-201. General definitions.
235 Subject to additional definitions contained in the subsequent chapters that are

236  applicable to specific chapters, parts, or sections, and unless the context otherwise requires, in
237  this code:

238 (1) "Agent" includes an attorney-in-fact under a durable or nondurable power of

239  attorney, an individual authorized to make decisions concerning another's health care, and an
240  individual authorized to make decisions for another under a natural death act.

241 (2) "Application" means a written request to the registrar for an order of informal
242 probate or appointment under Title 75, Chapter 3, Part 3, Informal Probate and Appointment
243 Proceedings.

244 (3) "Beneficiary," as it relates to trust beneficiaries, includes a person who has any
245  present or future interest, vested or contingent, and also includes the owner of an interest by
246  assignment or other transfer; as it relates to a charitable trust, includes any person entitled to

247  enforce the trust; as it relates to a "beneficiary of a beneficiary designation," refers to a
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248  beneficiary of an insurance or annuity policy, of an account with POD designation, of a security
249  registered in beneficiary form (TOD), or of a pension, profit-sharing, retirement, or similar

250  benefit plan, or other nonprobate transfer at death; and, as it relates to a "beneficiary designated
251 in a governing instrument," includes a grantee of a deed, a devisee, a trust beneficiary, a

252  beneficiary of a beneficiary designation, a donee, appointee, or taker in default of a power of
253  appointment, and a person in whose favor a power of attorney or a power held in any

254  individual, fiduciary, or representative capacity is exercised.

255 (4) "Beneficiary designation" refers to a governing instrument naming a beneficiary of
256  an insurance or annuity policy, of an account with POD designation, of a security registered in
257  beneficiary form (TOD), or of a pension, profit-sharing, retirement, or similar benefit plan, or
258  other nonprobate transfer at death.

259 (5) "Child" includes any individual entitled to take as a child under this code by

260 intestate succession from the parent whose relationship is involved and excludes any person
261  who is only a stepchild, a foster child, a grandchild, or any more remote descendant.

262 (6) "Claims," in respect to estates of decedents and protected persons, includes

263  liabilities of the decedent or protected person, whether arising in contract, in tort, or otherwise,
264 and liabilities of the estate which arise at or after the death of the decedent or after the

265 appointment of a conservator, including funeral expenses and expenses of administration.

266  "Claims" does not include estate or inheritance taxes, or demands or disputes regarding title of
267  adecedent or protected person to specific assets alleged to be included in the estate.

268 (7) "Conservator" means a person who is appointed by a court to manage the estate of a
269  protected person.

270 (8) "Court" means any of the courts of record in this state having jurisdiction in matters
271  relating to the affairs of decedents.

272 (9) "Descendant" of an individual means all of his descendants of all generations, with
273  the relationship of parent and child at each generation being determined by the definition of
274  child and parent contained in this title.

275 (10) "Devise," when used as a noun, means a testamentary disposition of real or

276  personal property and, when used as a verb, means to dispose of real or personal property by
277 will.

278 (11) "Devisee" means any person designated in a will to receive a devise. For the

-9.
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279  purposes of Title 75, Chapter 3, Probate of Wills and Administration, in the case of a devise to
280 an existing trust or trustee, or to a trustee in trust described by will, the trust or trustee is the
281 devisee, and the beneficiaries are not devisees.

282
283  F55-46t]

284 [(137] (12) "Distributee" means any person who has received property of a decedent
285  from his personal representative other than as a creditor or purchaser. A testamentary trustee is
286  adistributee only to the extent of distributed assets or increment thereto remaining in his hands.
287 A beneficiary of a testamentary trust to whom the trustee has distributed property received from
288  apersonal representative is a distributee of the personal representative. For purposes of this
289  provision, "testamentary trustee" includes a trustee to whom assets are transferred by will, to
290 the extent of the devised assets.

291 [(HH] (13) "Estate" includes the property of the decedent, trust, or other person whose
292 affairs are subject to this title as originally constituted and as it exists from time to time during

293  administration.

294 [(H5] (14) "Exempt property" means that property of a decedent's estate which is
295  described in Section 75-2-403.

296 [(+67] (15) "Fiduciary" includes a personal representative, guardian, conservator, and
297  trustee.

298 [(+7H] (16) "Foreign personal representative" means a personal representative of

299  another jurisdiction.

300 [(18)] (17) "Formal proceedings" means proceedings conducted before a judge with
301 notice to interested persons.

302 [(19] (08) "Governing instrument" means a deed, will, trust, insurance or annuity

303  policy, account with POD designation, security registered in beneficiary form (TOD), pension,
304 profit-sharing, retirement, or similar benefit plan, instrument creating or exercising a power of
305 appointment or a power of attorney, or a dispositive, appointive, or nominative instrument of
306 any similar type.

307 [€26)] (19) "Guardian" means a person who has qualified as a guardian of a minor or
308 incapacitated person pursuant to testamentary or court appointment, or by written instrument as

309 provided in Section 75-5-202.5, but excludes one who is merely a guardian ad litem.
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310 [€2H] (20) "Heirs," except as controlled by Section 75-2-711, means persons, including
311  the surviving spouse and state, who are entitled under the statutes of intestate succession to the
312 property of a decedent.

313
314
315
316

317 21) "Incapacity," which is measured by functional limitations, means a judicial

318 determination after proof by clear and convincing evidence that an adult's ability to do any of
319 the following is so impaired that, even with assistance that the person is willing to accept,

320 illness or physical or financial harm may occur:

321 (a) receive and evaluate information;

322 (b) make and communicate decisions;

323 (c) provide for necessities such as food, shelter, clothing, health care, or safety; or
324 (d) manage property.

325 [(237] (22) "Informal proceedings" mean those conducted without notice to interested

326  persons by an officer of the court acting as a registrar for probate of a will or appointment of a
327  personal representative.

328 [(24)] (23) "Interested person" includes heirs, devisees, children, spouses, creditors,
329  beneficiaries, and any others having a property right in or claim against a trust estate or the
330 estate of a decedent[;-ward;] or protected person. It also includes persons having priority for
331 appointment as personal representative, other fiduciaries representing interested persons, a
332 settlor of a trust, if living, or the settlor's legal representative, if any, if the settlor is living but
333  incapacitated. The meaning as it relates to particular persons may vary from time to time and
334  shall be determined according to the particular purposes of, and matter involved in, any

335 proceeding.

336 [€25)] (24) "Issue" of a person means descendant as defined in Subsection (9).
337 [€267] (25) "Joint tenants with the right of survivorship" and "community property with

338  the right of survivorship" includes coowners of property held under circumstances that entitle
339  one or more to the whole of the property on the death of the other or others, but excludes forms

340  of coownership registration in which the underlying ownership of each party is in proportion to
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341 that party's contribution.

342 [(27] (26) "Lease" includes an oil, gas, or other mineral lease.
343 [€28)] (27) "Letters" includes letters testamentary, letters of guardianship, letters of

344  administration, and letters of conservatorship.

345 [(299] (28) "Minor" means a person who is under 18 years of age.
346 [39)] (29) "Mortgage" means any conveyance, agreement, or arrangement in which

347  property is used as security.

348 [(3D] (30) "Nonresident decedent" means a decedent who was domiciled in another
349  jurisdiction at the time of his death.

350 [(32)] (31) "Organization" includes a corporation, limited liability company, business
351 trust, estate, trust, partnership, joint venture, association, government or governmental

352  subdivision or agency, or any other legal or commercial entity.

353 [(33)] (32) "Parent" includes any person entitled to take, or who would be entitled to
354  take if the child died without a will, as a parent under this code by intestate succession from the
355  child whose relationship is in question and excludes any person who is only a stepparent, foster
356  parent, or grandparent.

357 [(3H] (33) "Payor" means a trustee, insurer, business entity, employer, government,
358 governmental agency or subdivision, or any other person authorized or obligated by law or a

359  governing instrument to make payments.

360 [35)] (34) "Person" means an individual or an organization.
361 [(36)] (35) (a) "Personal representative" includes executor, administrator, successor

362  personal representative, special administrator, and persons who perform substantially the same

363  function under the law governing their status.

364 (b) "General personal representative" excludes special administrator.

365 [(375] (36) "Petition" means a written request to the court for an order after notice.
366 [(38)] (37) "Proceeding" includes action at law and suit in equity.

367 [39] (38) "Property" includes both real and personal property or any interest therein

368 and means anything that may be the subject of ownership.
369 [(49)] (39) "Protected person" means a person for whom a guardian or a conservator
370  has been appointed[—2A

371  beemrappomted-beeatseof mimority]| or a protective order entered, including a minor.
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372 [64H] (40) "Protective proceeding" means a proceeding [deseribed-imSectron
373  7#5=5=461] under Title 75, Chapter Sc, Utah Protective Proceedings Act.
374 [(42)] (41) "Record" means information that is inscribed on a tangible medium or that

375  1isstored in an electronic or other medium and is retrievable in perceivable form.

376 [(43)] (42) "Registrar" refers to the official of the court designated to perform the

377  functions of registrar as provided in Section 75-1-307.

378 [644)] (43) "Security" includes any note, stock, treasury stock, bond, debenture,

379  evidence of indebtedness, certificate of interest, or participation in an oil, gas, or mining title or
380 lease or in payments out of production under such a title or lease, collateral trust certificate,
381 transferable share, voting trust certificate, and, in general, any interest or instrument commonly
382  known as a security, or any certificate of interest or participation, any temporary or interim

383  certificate, receipt, or certificate of deposit for, or any warrant or right to subscribe to or

384  purchase, any of the foregoing.

385 [(45)] (44) "Settlement," in reference to a decedent's estate, includes the full process of
386  administration, distribution, and closing.

387 [(467] (45) "Sign" means, with present intent to authenticate or adopt a record other
388  than a will:

389 (a) to execute or adopt a tangible symbol; or

390 (b) to attach to or logically associate with the record an electronic symbol, sound, or

391  process.

392 [6475] (46) "Special administrator" means a personal representative as described in
393 Sections 75-3-614 through 75-3-618.
394 [(48)] (47) "State" means a state of the United States, the District of Columbia, the

395 Commonwealth of Puerto Rico, any territory or insular possession subject to the jurisdiction of
396 the United States, or a Native American tribe or band recognized by federal law or formally
397 acknowledged by a state.

398 [(499] (48) "Successor personal representative" means a personal representative, other
399  than a special administrator, who is appointed to succeed a previously appointed personal

400 representative.

401 [58)] (49) "Successors" means persons, other than creditors, who are entitled to

402  property of a decedent under the decedent's will or this title.
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403 [€51H] (50) "Supervised administration" refers to the proceedings described in Title 75,
404  Chapter 3, Part 5, Supervised Administration.

405 [€52)] (51) "Survive," except for purposes of Part 3 of Article VI, Uniform TOD

406  Security Registration Act, means that an individual has neither predeceased an event, including
407  the death of another individual, nor is considered to have predeceased an event under Section
408  75-2-104 or 75-2-702. The term includes its derivatives, such as "survives," "survived,"

409  "survivor," and "surviving."

410 [(53)] (82) "Testacy proceeding" means a proceeding to establish a will or determine
411  intestacy.

412 [59)] (83) "Testator" includes an individual of either sex.

413 [€55)] (54) "Trust" includes a health savings account, as defined in Section 223,

414  Internal Revenue Code, any express trust, private or charitable, with additions thereto,

415  wherever and however created. The term also includes a trust created or determined by

416  judgment or decree under which the trust is to be administered in the manner of an express

417  trust. The term excludes other constructive trusts, and it excludes resulting trusts,

418  conservatorships, personal representatives, trust accounts as defined in Title 75, Chapter 6,

419  Nonprobate Transfers, custodial arrangements pursuant to any Uniform Transfers To Minors
420  Act, business trusts providing for certificates to be issued to beneficiaries, common trust funds,
421  voting trusts, preneed funeral plans under Title 58, Chapter 9, Funeral Services Licensing Act,
422  security arrangements, liquidation trusts, and trusts for the primary purpose of paying debts,
423 dividends, interest, salaries, wages, profits, pensions, or employee benefits of any kind, and any
424  arrangement under which a person is nominee or escrowee for another.

425 [€56)] (55) "Trustee" includes an original, additional, and successor trustee, and

426  cotrustee, whether or not appointed or confirmed by the court.

427
428
429 [658)] (46) "Will" includes codicil and any testamentary instrument which merely

430 appoints an executor, revokes or revises another will, nominates a guardian, or expressly
431  excludes or limits the right of an individual or class to succeed to property of the decedent
432  passing by intestate succession.

433 Section 4. Section 75-1-401 is amended to read:
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434 75-1-401. Notice -- Method and time of giving.

435 (1) Ifnotice of a hearing on any petition is required and except for specific notice

436  requirements as otherwise provided, the petitioner shall cause notice of the time and place of
437  hearing of any petition to be given to any interested person or the person's attorney if the person
438  has appeared by attorney or requested that notice be sent to the person's attorney. Notice shall
439  be given by the clerk posting a copy of the notice for the 10 consecutive days immediately

440  preceding the time set for the hearing in at least three public places in the county, one of which

441  [must] shall be at the courthouse of the county and[:] one of which may be on the Utah State

442  Courts' website; and
443 (a) [fD] by the clerk mailing a copy [thereof] of the notice at least 10 days before the

444  time set for the hearing by certified, registered, or ordinary first class mail addressed to the

445  person being notified at the post-office address given in the demand for notice, if any, or at the
446  person's office or place of residence, if known; or

447 [ti)] (b) by delivering a copy [thereof] of the notice to the person being notified

448  personally at least 10 days before the time set for the hearing; and

449 [(b)] () if the address, or identity of any person is not known and cannot be ascertained
450  with reasonable diligence, by publishing[+1}] the notice at least once a week for three

451  consecutive weeks [acopy-thereof] in a newspaper having general circulation in the county
452  where the hearing is to be held, the last publication of which is to be at least 10 days before the
453  time set for the hearing; and

454 (i1) on the Utah Public Notice Website created in Section 63F-1-701, for three weeks.
455 (2) The court for good cause shown may provide for a different method or time of

456  giving notice for any hearing.

457 (3) Proof of the giving of notice shall be made on or before the hearing and filed in the
458  proceeding.

459 Section 5. Section 75-5-501 is amended to read:

460 75-5-501. Power of attorney not affected by disability or lapse of time -- Agent
461  responsibilities.

462 (1) Whenever a principal designates another his attorney-in-fact or agent by a power of
463  attorney in writing and the writing contains the words "This power of attorney shall not be

464  affected by disability of the principal," or "This power of attorney shall become effective upon
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465  the disability of the principal," or similar words showing the intent of the principal that the
466  authority conferred shall be exercisable notwithstanding his disability, the authority of the

467  attorney-in-fact or agent is exercisable by him as provided in the power on behalf of the

468  principal notwithstanding:

469 (a) later disability or incapacity of the principal at law or later uncertainty as to whether
470  the principal is dead or alive; or

471 (b) the lapse of time since the execution of the instrument, unless the instrument states
472  atime of termination.

473 (2) If an attorney-in-fact or agent determines that the principal has become

474  incapacitated or disabled and the power of attorney by its terms remains in effect or becomes
475  effective as a result of a principal's incapacity or disability, the attorney-in-fact or agent shall:
476 (a) notify all interested persons of his status as the power of attorney holder within 30
477  days of the principal's incapacitation, and provide them with his name and address;

478 (b) provide to any interested persons upon written request, a copy of the power of

479  attorney;

480 (c) provide to any interested persons upon written request, an annual accounting of the
481  assets to which the power of attorney applies, unless the power of attorney specifically directs
482  that the attorney-in-fact or agent is not required to do so; and

483 (d) notify all interested persons upon the death of the principal.

484 (3) All interested persons shall be notified within 10 days if the attorney-in-fact or
485 agent changes. The notification shall be made by the new attorney-in-fact or agent who shall
486  then be accountable to the interested persons in accordance with Subsection (2).

487 (4) All acts done by the attorney-in-fact or agent pursuant to the power during any

488  period of disability or incompetence or uncertainty as to whether the principal is dead or alive
489  have the same effect and inure to the benefit of and bind the principal or his heirs, devisees,
490 and personal representative as if the principal were alive, competent, and not disabled, except
491  as provided in Section 75-5-503.

492 (5) A conservator may be appointed for a principal even though the principal has a
493  valid power of attorney in place. If a conservator thereafter is appointed for the principal, the
494  attorney-in-fact or agent, during the continuance of the appointment, shall account to the

495  conservator rather than the principal. The conservator, pursuant to court order [asprovidedm
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496  Subsection75=5-468(1H(d)], has the same power the principal would have had if he were not
497  disabled or incompetent to revoke, suspend, or terminate all or any part of the power of

498  attorney or agency.

499 (6) For the purposes of this section, "interested person" means any person entitled to a
500  part of the principal's estate from the principal's will or through the intestacy laws, whichever is

501 applicable.

502 Section 6. Section 75-5b-102 is amended to read:

503 75-5b-102. Definitions.

504 In this chapter:

505 (1) "Adult" means an individual who has attained 18 years of age.

506

507

508

509 [3)] (2) "Emergency" means circumstances that likely will result in substantial harm to

510 arespondent's health, safety, estate, or welfare, and in which the appointment of a guardian is
511  necessary because no other person has authority to and is willing to act on the respondent's

512  behalf.

513

514

515  IncapacttatedPersons:]

516 [65] (3) "Guardianship order" means an order appointing a guardian.

517 [t6)] (4) "Guardianship proceeding" means a proceeding in which an order for the

518  appointment of a guardian is sought or has been issued.

519 [€H] (5) "Home state" means the state in which the respondent was physically present
520  for at least six consecutive months immediately before the filing of a petition for the

521  appointment of a guardian or protective order. A period of temporary absence counts as part of
522 the six-month period.

523

524 [9)] (6) "Party" means the respondent, petitioner, guardian, conservator, or any other
525  person allowed by the court to participate in a guardianship or protective proceeding.

526 [(19)] (7) "Person," except in the terms "incapacitated person" or "protected person,"
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527 means an individual, corporation, business trust, estate, trust, partnership, limited liability
528  company, association, joint venture, government or governmental subdivision, agency or
529  instrumentality, public corporation, or any other legal or commercial entity.

530

531 [(12)] (8) "Protective order" means an order appointing a conservator or another court

532 order related to management of an adult's property.

533
534  tssoughtorhasbeentssued:]
535 [(HH] (9) "Record" means information that is inscribed on a tangible medium or that is

536  stored in an electronic or other medium and is retrievable in perceivable form.

537 [(15)] (10) "Respondent" means an adult for whom a protective order or the

538 appointment of a guardian or conservator is sought.

539 [(t6y] (11) "Significant-connection state" means a state, other than the home state, with
540  which a respondent has a significant connection other than mere physical presence and in

541  which substantial evidence concerning the respondent is available.

542 [(+7H] (12) "State" means a state of the United States, the District of Columbia, Puerto
543  Rico, the United States Virgin Islands, a federally recognized Indian tribe, or any territory or

544  insular possession subject to the jurisdiction of the United States.

545 Section 7. Section 75-5b-302 is amended to read:

546 75-5b-302. Accepting guardianship or conservatorship transferred from another
547  state.

548 (1) To confirm transfer of a guardianship or conservatorship transferred to this state

549  under provisions similar to Section 75-5b-301, the guardian or conservator shall petition the
550  court in this state to accept the guardianship or conservatorship. The petition shall include a
551  certified copy of the other state's provisional order of transfer.

552 (2) Notice of a petition under Subsection (1) shall be given by the petitioner to those
553  persons who would be entitled to notice if the petition were a petition for the appointment of a
554  guardian or issuance of a protective order in both the transferring state and this state. The

555 notice shall be given in the same manner as notice is given in this state.

556 (3) On the court's own motion or on request of the incapacitated or protected person, or

557  other person required to be notified of the proceeding, the court shall hold a hearing on a
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558  petition filed pursuant to Subsection (1).

559 (4) The court shall issue an order provisionally granting a petition filed under

560  Subsection (1) unless:

561 (a) an objection is made and the objector establishes that transfer of the proceeding
562  would be contrary to the interests of the incapacitated or protected person; or

563 (b) the guardian or conservator is ineligible for appointment in this state.

564 (5) The court shall issue a final order accepting the proceeding and appointing the

565 guardian or conservator as guardian or conservator in this state upon its receipt from the court
566  from which the proceeding is being transferred of a final order issued under provisions similar
567  to Section 75-5b-301 transferring the proceeding to this state.

568 (6) Not later than 90 days after issuance of a final order accepting transfer of a

569  guardianship or conservatorship, the court shall determine whether the guardianship or

570  conservatorship needs to be modified to conform to the law of this state.

571 (7) In granting a petition under this section, the court shall recognize a guardianship or
572  conservatorship order from the other state, including the determination of the incapacitated or
573  protected person's incapacity and the appointment of the guardian or conservator.

574 (8) The denial by a court of this state of a petition to accept a guardianship or

575  conservatorship transferred from another state does not affect the ability of the guardian or
576  conservator to seek appointment as guardian or conservator in this state under Title 75, Chapter
577  [5;7Part3;Guardtansof IncapacttatedPersons] Sc, Utah Protective Proceedings Act, if the

578  court has jurisdiction to make an appointment other than by reason of the provisional order of

579 transfer.

580 Section 8. Section 75-5¢-101 is enacted to read:

581 CHAPTER 5¢. UTAH PROTECTIVE PROCEEDINGS ACT

582 Part 1. General Provisions

583 75-5¢-101. Title.

584 This chapter is known as the "Utah Protective Proceedings Act."

585 Section 9. Section 75-5¢-102 is enacted to read:

586 75-5¢-102. Definitions.

587 As used in this chapter:

588 (1) "Best interest decision making standard" means the guardian or conservator, after
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589  considering the protected person's expressed wishes, makes the decision that is the least

590 intrusive, least restrictive. and most normalizing course of action to accommodate the protected

591 erson's particular functional limitations. Best interest is the standard used when:

592 (a) following the protected person's wishes would cause the person harm;

593 (b) the guardian or conservator cannot determine the protected person's wishes: or
594 (c) the protected person has never had capacity.

595 (2) "Court" means the district court.

596 (3) "Health care" and "health care decisions" mean the same as in Section 75-2a-103.
597 (4) "Legal representative" includes a guardian or conservator acting for a protected

598 person in this state or elsewhere, a trustee or custodian of a trust or custodianship of which the

599 protected person is a beneficiary, an attorney, guardian ad litem, representative payee, and an

600 agent designated under a power of attorney in which the protected person is the principal.

601 (5) "Professional conservator" means a trust company permitted by the commissioner

602  of financial institutions under Subsection 7-5-2(1) to accept an appointment to act in an agency

603  or fiduciary capacity.

604 (6) "Professional guardian" means a person who has been certified as a registered

605  guardian or master guardian by the National Guardianship Association.

606 (7) "Respondent" means an individual for whom a guardian, conservator, or protective

607  order is sought.

608 (8) "Substituted judgment decision making standard" means the guardian or
609  conservator makes the decision that the protected person would have made when competent.

610  Substituted judgment is the standard used in all circumstances except those that permit the best

611 interest decision making standard to be used.

612 Section 10. Section 75-5¢-103 is enacted to read:

613 75-5¢-103. Incapacity -- Findings -- Factors.

614 1) "Incapacity" has the same meaning as in Section 75-1-201.

615 (2) The court shall enter findings in which the court identifies the functional limitations

616 that cause the respondent to be incapacitated. In deciding whether the respondent is

617 incapacitated, the court should consider and weigh, as appropriate:

618 (a) whether the respondent's condition, limitations, and level of functioning leave the

619 respondent at risk of:
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620 (1)_their property being dissipated;

621 (i1) being unable to provide for their own support, or for the support of individuals

622  entitled to the respondent's support;

623 (ii1) being financially exploited;
624 (iv) being abused or neglected, including self-injurious behavior or self-neglect; or
625 (v) having their rights violated;
626 (b) whether the respondent has a physical or mental illness, disability, condition, or

627 syndrome and the prognosis:

628 (c) whether the respondent is able to evaluate the consequences of alternative

629  decisions;

630 (d) whether the respondent can manage the activities of daily living through training,

631 education, support services, mental and physical health care, medication, therapy, assistants,

632  assistive devices, or other means that the respondent will accept:

633 (e) the nature and extent of the demands placed on the respondent by the need for care:
634 (f) the nature and extent of the demands placed on the respondent by their property;
635 (2) the consistency of the respondent's behavior with their long-standing values.

636  preferences, and patterns of behavior: and

637 (h) other relevant factors.

638 Section 11. Section 75-5¢-104 is enacted to read:

639 75-5¢-104. Transfer of property to or on behalf of a minor.

640 (1) Unless the person knows that a conservator has been appointed for a minor or that a

641 proceeding to appoint a conservator is pending, a person required to transfer money or personal

642  property to a minor may transfer up to $50,000 per year to:

643 a) the minor, if the minor is married or emancipated or if payment to the minor is

644  authorized by statute:

645 (b) the minor's guardian;

646 (c) the minor's custodian under Title 75, Chapter Sa, Uniform Transfers to Minors Act;
647 (d) a person responsible for the minor's care and custody with whom the minor resides;
648 or

649 (e) a financial institution for deposit in an interest-bearing account or certificate in the

650 minor's sole name and giving notice of the deposit to the minor.
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651 (2) A person who transfers money or property in compliance with this section is not

652  responsible for its proper application.

653 (3) A custodian, guardian, or a person responsible for the minor's care and custody who

654 receives money or property for a minor shall apply it to the minor's support, care, education

655  health, and welfare and may not derive a personal financial benefit, except for reimbursement

656  for necessary expenses. Any excess shall be preserved for the minor's future support, care

657  education, health, and welfare. Any balance shall be transferred to the minor upon

658  emancipation or majority.

659 (4) A person receiving money under this section on behalf of a minor has the power to
660 settle and release in whole or in part the claims belonging to the minor giving rise to the duty to
661  pay money to the minor.

662 Section 12. Section 75-5¢-105 is enacted to read:
663 75-5¢-105. Delegation of authority by parent or guardian.
664 A parent or guardian of a minor or protected person may delegate to another person any

665  authority regarding care, custody, or property of the minor or protected person except the

666  authority to consent to marriage or adoption. The delegation shall be by a properly executed

667 power of attorney and may not exceed six months.

668 Section 13. Section 75-5¢-106 is enacted to read:

669 75-5¢-106. Venue -- Transfer of venue.

670 (1) Venue for a proceeding under this chapter is:

671 (a)_in the county in which the respondent resides or is present at the time the

672  proceeding is commenced;
673 (b) in the county in which the will is or could be probated., if the guardian or

674  conservator is nominated by will;

675 (c) in the county of the court that committed the respondent under Title 62A, Chapter
676 5. Part 3. Admission to Mental Retardation Facility or under Title 62A, Chapter 15, Part 6,

677  Utah State Hospital and Other Mental Health Facilities: or

678 (d) in the county in which property of the respondent is located., if the petition is to

679 appoint a conservator or for a protective order and the respondent does not reside in this state.

680 (2) If a proceeding is brought in more than one county, the court of the county in which

681  the proceeding is first brought has the exclusive right to proceed unless that court determines
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682  that venue is proper in another county and that the interests of justice require that the

683  proceeding be transferred.

684 (3) The court that appoints a guardian or conservator or enters a protective order retains

685  venue for proceedings after the appointment or order unless that court determines that venue is

686  proper in another county and that the interests of justice require that the proceeding be

687  transferred.

688 Section 14. Section 75-5¢-107 is enacted to read:
689 75-5¢-107. Appointment and status of guardian or conservator.
690 (1) A person becomes guardian or a conservator upon acceptance of a court

691  appointment.

692 (2) A guardianship, conservatorship. or entry of a protective order continues until

693  terminated by court order.

694 (3) Acceptance of a testamentary appointment as guardian under a will probated in the

695  state of the testator's domicile is effective in this state.

696 Section 15. Section 75-5¢-110 is enacted to read:
697 75-5¢-110. Acceptance of appointment.
698 (1) The guardian or conservator has authority to act upon filing an acceptance of

699 appointment. A guardian or conservator shall file an acceptance of appointment within 30 days

700 after the later of:

701 (a) entry of the order of appointment: or
702 (b) the occurrence of a future event designated in the appointment order.
703 (2) By accepting appointment. a guardian or conservator submits personally to the

704  jurisdiction of the court in any proceeding relating to the guardianship or conservatorship.

705 (3) If a person nominated by will or signed writing timely complies with Section
706  75-5¢-201, 75-5¢-301, or 75-5¢-401, the nominee's acts before acceptance of the appointment

707  that are beneficial to the respondent have the same effect as those that occur after acceptance.

708 Section 16. Section 75-5¢-111 is enacted to read:
709 75-5¢-111. Letters of office.
710 (1) The court shall issue appropriate letters of office to the guardian or conservator.

711  The letters shall state the authority of the guardian or conservator and the property subject to

712  the guardian's or conservator's possession, ownership, or control.

_23 -



2011rL-0140001 3K PROTECTED Xk 06-08-10 DRAFT

713 (2) Letters of office are evidence of title to the protected person's property and may be

714  filed or recorded to give notice of title.

715 Section 17. Section 75-5¢-112 is enacted to read:
716 75-5¢-112. Nominating a guardian or conservator.
717 (1) A person 14 years of age or older may nominate a person to be appointed as

718  guardian or conservator for oneself, for one's spouse, or for one's child whom the parent has or

719  may have in the future by will, durable power of attorney. or other signed writing that:

720 (a) identifies the nominee and the office for which the nominee is nominated; and

721 (b) shows that the person is of sound mind and not acting under duress, fraud, or undue
722 influence.

723 (2) The respondent may nominate someone orally at the hearing if the respondent is 14
724  years of age or older and has sufficient capacity to express a preference.

725 (3) The nomination may specify desired limitations on the authority to be given to the
726  guardian or conservator.

727 (4) The person may revoke or amend the nomination before it is confirmed by the

728  court.

729 Section 18. Section 75-5¢-113 is enacted to read:

730 75-5¢-113. Petition to confirm nomination -- Notice -- Authority to act.

731 (1) A person who nominates someone to be appointed as guardian or conservator may

732  petition to confirm the nomination if the nominator will likely become incapacitated or unable

733 to care for the respondent within two years.

734 (2) If no objection is filed within the time permitted or if an objection is filed and

735  withdrawn, the court shall confirm the nomination and cut off the right of others to object if it
736  finds that the nomination is in the respondent's best interest and the nominator will likely

737  become incapacitated or unable to care for the respondent within two vears.

738 (3) If an objection is filed. the court shall conduct proceedings to hear and determine

739  the priority of appointment under Section 75-5¢-114. An objection does not preclude

740  confirmation of the nominee.

741 (4) An order under this section appoints a contingent guardian or conservator but does

742 not determine the respondent's incapacity.
743 Section 19. Section 75-5¢-114 is enacted to read:
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744 75-5¢-114. Who may be guardian or conservator -- Priority.

745 (1) The court may appoint as guardian or conservator any person whose appointment

746  would be in the respondent's best interest.

747 (2) In appointing a guardian or conservator, the court shall consider qualified persons

748  1in the following order of priority, unless the court finds the appointment would be contrary to

749  the respondent's best interest:

750 (a) a guardian or conservator, other than a substitute or emergency guardian or

751  conservator, currently acting for the respondent in this state or elsewhere or a person nominated
752 by that person;

753 (b) the respondent's nominee, if the respondent is 14 years of age or older and at the
754  time of the nomination the respondent had sufficient capacity to express a preference;
755 (c) the respondent's agent appointed under Title 75, Chapter 2a, Advance Health Care

756  Directive Act or Title 75, Chapter 5. Part 5. Powers of Attorney:

757 (d) the respondent's spouse or a person nominated by a deceased spouse;

758 (e) the respondent's adult child or a person nominated by a deceased adult child;
759 the respondent's parent or a person nominated by a deceased parent;

760 (g) an adult with whom the respondent has resided for more than six months;
761 (h) an adult who has shown special care and concern for the respondent; and

762 (1) a professional guardian or conservator.

763 (3) If a person nominates more than one guardian or conservator, the most recent
764  nomination controls.

765 (4) If two or more people who have equal priority to nominate a guardian or

766  conservator are dead or incapacitated, the most recent nomination by the last person to die or to
767  be adjudicated incapacitated has priority.

768 (5) If two or more people have equal priority, the court may select the one most

769  qualified. In the best interest of the respondent, the court may decline to appoint a person

770  having a higher priority and appoint a person having a lower priority or no priority.

771 (6) An owner, operator, or employee of a long-term care institution at which the

772  respondent is receiving care may not be appointed guardian or conservator unless related to the

773  respondent by blood. marriage. or adoption.

774 (7) The nomination of a guardian or conservator by a parent does not supersede the
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775  parental rights of either parent.

776 Section 20. Section 75-5¢-115 is enacted to read:
777 75-5¢-115. Successor -- Additional or contingent guardian or c